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INPEACTABHULTBO B IUBIJIBHOMY IIPABI:
HOHATTA, BUAU, PEAJII3ALLA

Po3kpuTo po3ymiHHS MPEACTABHUIITBA 3 MO3UIIT HUBLILHOTO, MPOLECYaTEHOTO
npaBa Ykpainu. Po3rmsiHyTo o3Haku mpeicTaBHHNTBA. [IpunineHa yBara Bujaam
IpEICTaBHUITBA: 32 JOTOBOPOM, 3a 3aKOHOM. [IpoaHanizoBaHO NpPEICTaBHUIITBO 32
10ToBOpOM A0BipeHOCTI. CPopMOBaHO aBTOPCHKE BU3HAUCHHS MTPEACTABHUIITBA.

KarouoBi cjoBa: 1paBOBIIHOCHHM, TPEACTaBHULITBO 32  JIOTOBOPOM,

JIOBIPEHICTh, MPEJICTABHUIITBO 32 3aKOHOM.

AxTtyanbpHICTh: 3a0e3nedueHHs] ePEeKTUBHOTO 3aXUCTY IMpaB, CBOOO/ Ta IHTEPECIB
¢13uuHKX 1 opuauyHuXx ocid B L{uBiIbHOMY mpaBi Ta mporeci YKpaiHu CIyryBayo
3aMpoBaKEHHIO [HCTUTYTY TIpeICTaBHUIITBA. 3ayBa)KUMO Ha TOMY, IIIO 3a 4aciB HOTro
3aMpOBaKEHHS Y BITUU3HSIHE YKPATHChKE 3aKOHO/IaBCTBO MPEICTABHUIITBO B IMOBHIM
MIpl BIJIMOBIJAJIO €BPONEHUCHKUM CTaHJIapTaM mpeacrtaBHULTBA. OJIHAK, 3MIHH 0
BITUM3HSHOTO 3aKOHOJABCTBA B YACTHMHI 3aXHCTy ITIpaB, CBOOOJ Ta IHTEpPECIB
MPUYMHUIIO HOBI JJIs1 IPEICTaBHUIITBA IPOOIEMH, sIKI HEOOX1THO OCBITIIUTH.

Merta 1i€i cTarTi MOJSATaE B PO3KPUTTI TMOJIOKEHb «IIPEICTABHULITBAY
BIIMOBITHO JIO IIMBLIBHOTO TIpaBa YKpaiHU, a TaKOXK Y BU3HAYEHHI MOT0 O3HAaK.

HaykoBi HampaioBaHHsI TpPEACTaBHUITBA y LMUBLIBHOMY IpaBl Ta IMpoleci
nocmimxysam: [.A. biptokos, J[.B. bobpo, C.M. bparycs, 10.0. 3aika, .M.
Kyuepenxko, O.A. [limonpuropa, 3.B. Pomoscrka, €. O. XaputonoB. OHaK po3BUTOK
3aKOHOJABCTBA CIOHYKA€ J0 HOBHUX JOCHIKEHb 3 IIi€l TeMU. AJKE€ BHECEHHS B
3aKOHOJIABCTBO HOBHX IOJIOKEHB MPO 3aXUCT TaK UM 1HAKIIE Oyze BioOpakaTuCs Ha
MpEeACTaBHUITBI Ta #oro (QyHKIIT B cynoBoMy mpoueci. Ha ocHOBI 1bOro
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aKTyaJlbHUM € OIJIAJl CyYaCHUX KIIIOUOBUX IOJIOKEHb B 3aKOHOJABCTBI YKpaiHU B
YaCTHUHI MTPEICTAaBHUIITBA.

Buknaa ocHoBHOro matepiany. [HCTUTYT npe/icTaBHUIITBA ICTOPUYHO CKJIABCS B
IUBiITbHOMY TpaBi. Mloro BHTOKM MOKHA 3HAHTH B CTapoAaBHROMY HpaBi €rumry,
I'peuii Ta Pumy. I xoua eauHOrO, aOCTPAKTHOTO MOHSTTS MPEACTABHUITBA SIK
IPaBOBOT'O 1HCTUTYTYy HE Oyjo cdopMoBaHO, PHUMCHKI TPABHUKU PO3POOHIIH
JOCTAaTHBO CKIIQJAHY CUCTEMY pillleHb (II030BIiB) MO0 MpeacTaBHUITBA [1,¢.226-227].

CyyacHuil BITYM3HSHUN [HCTUTYT TpeACTaBHHMIITBA — 1€ e(PEKTHUBHUN 3acid
peastizaiii UBUIBHUX MPaB Ta OOOB'SI3KIB CYO'€KTIB MpaBa, KOTPl BHACIIIOK TUX YU
IHIIMX TPUYMH HE MOXYTh 3aXHMCTUTH CBOI IpaBa, CBOOOAM Ta 3aKOHHI IHTEpecH
camocTiitHo. CaMm ke [HCTUTYT mpencTaBHHUITBA 3akpiruieHuit cT. 59 Koncturyii
VYkpainu, B sKid BU3HAYEHO, MIO0 KOXXKHA 0cOo0a Ma€ MpaBO HA MPaBOBY JOMOMOTY,
oco0a € BUIbHOIO Y BUOOP1 MPAaBO3aXHUCHUKA.

[IpaBoBa npupo/ia MpeICTABHUIITBA BU3HAYAETHCS TUM, IO MIPEICTABHUK Jli€ HE
B/l CBOrO IMEHI, a BiJ IMEHI 0coOM, SIKy NIpeJACTaBliie, Ta B ii 1HTepecax. Tomy
BHYTPILIHE TPAaBOBIJHOLIEHHS OOOB'A3KOBO TOBHHHO BKJIIOYATHCS JO CKIAdy
MPEICTAaBHUIITBA, 1 JIMIIIE HAsBHICTH TTOBHOBAXEHHS € JOKAa30M TOTO, IO 0C00a, SKY
MPEACTABISIIOTh, 3000B'SI3aHa BU3HATH TMPABOBI HACTIJAKK Jid TpeAcTaBHUKA[2,C.
537].

3ayBaxxuMo Ha ToMmy, mo cT. 15 IuBinmbHOrOo kKOAekcy VYkpainu (LIKVY)
BH3HAua€, M0 KOXKHA ocoba, Mo-Mepile, Mae MpaBO Ha 3aXUCT CBOTO LUBLILHOTO
mpaBa B pa3i Horo mopymieHHs, HeBU3HAHH a00 OCTIOPIOBAHHS; MO-JIPYTe, Ma€ MPaBo
Ha 3aXHCT CBOTO iHTEpeCy, KU HE CyMepedynTh 3arajbHUM 3acajaM IUBIILHOTO Ta
LUBLILHO-TIPOLIECYATILHOTO 3aKOHOaBCTBA Y KpaiHH.

Buxonsuu 3 mosokeHb IMUBLIBHOTO MPOIIECYaIbHOMY 3aKOHOJIABCTBI Ta CaMOTO
PO3yMIHHS TIPEACTaBHUIITBA ¥ BianmoBigHO 10 cT. 40 [{uBUTEHOTO TpOIIECYaTHHOTO
KOZCKCY YKpaiHH, MIPeICTABHUKOM Yy Cyl MOxe OyTu aaBokar abo iHIa ocoda, sika
J0CsTiia BICIMHAALSTH POKIB, Ma€ UBLIbHY MPOLECYAIbHY AI€3ATHICTh 1 HAJIEKHO
MOCBITYCHI MOBHOBAKEHHS Ha 3JIIWCHEHHS MpejcTaBHUITBA B ¢yl [3]. HeobximHo

o/ipa3y 3a3HA4UTH OCIO, Kl HE MOXKYTh OyTH HpeAcTaBHUKaMU B cyial. [[o 1poro
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CIIUCKY BITHOCATHCS: OCOOM, SIKi JIOTh y IIbOMY MPOIIECi, SK: CEKpeTap CyI0BOTO
3aciTaHHs, TEepeKyIaaad, eKCIepT, CHEIlaliCcT, CBIMOK, CYAMAi, MPOKYpPOpH, CIiadi,
IpaIiBHUKKU TIPO3/ILIIB, M0 3AIHCHIOIOTh ONEPATUBHO-PO3IIYKOBY MisUIBHICTh, HE
MOXYTh OyTH TMpeACTaBHUKAMHU B CyJi, KpIM BHIMAJKIB, KOJU BOHH MJIIOTH SK
NPEICTaBHUKM BIJMOBITHOTO OpraHy, IO € CTOPOHOIO a00 TPEThOI0 0CO00I0 B
CIpaBi, YM SIK 3aKOHHI IpeacTaBHUKHU[3].

Binrak, 3a1ficCHeHHS Cy0BOTO 3aXHUCTY € MPOOJIEMaTHIHOO 33a4et0 ISl 0COOH,
sIKa HE B TIOBHIM Mipi BOJIOJII€ 3HAHHSAMHU, BMIHHSAMU Ta HABUIKAMH, 5Kl JIOTIOMOXKYTh
3aXUCTUTH CBOi MOPYIIEHI YU OCIHOPIOBaHI IHTEpECH. 3ayBaXMMO Ha TOMY, IO €
BUITAJAKHM, BH3HAUCHI B 3aKOHOJABCTBI, KOJIM o0co0a HE MOXKE 3IIHNCHIOBATH
CaMO3axuCT, 1 11 3aXUCT 31HCHIOE YIOBHOBa)KeHA Ha Te 0coba. OHaK, BIAMOBIIHO J0
3aKOHO/ABCTBa, 0co0a MOXKE 3BEPHYTHCS O 3aXHUCTy 1 JO YINOBHOBKEHUX Ha Te
oci0.

JIyist HalaHHS BU3HAYEHHS TIPEJICTaBHUIITBY HEOOX1IHO, HacaMIepe, OTJITHYTH
MOro 3aKOHOJAaBYE TPAKTYBAHHS SIK 31 CTOPOHM LMBUIBHOIO IpaBa, TaK 1 MpPOLECY.
Taxk, ct. 237 LUKV mig npeacTaBHUIITBOM PO3YyMIEMO: «IIPABOBITHOIICHHS, B SIKOMY
OJIHa CTOpOHa (IIpeICTaBHUK) 3000B'13aHa a00 Ma€e MPaBO BUMHHMTH MPABOYUH BIJ
IMEH1 IpyTroi CTOPOHU, SIKYy BOHA MIPEACTABIISIE» [4].

Hapasi B HayIl MUBUIRHOTO TIpaBa MPUCYTHI ¥ 1HII nediHiianbHl BUSHAYCHHS
MpEeACTABHUITBA, $KI, Ha Hally JyMKy, OUIbII IIMPOKO pPO3KPUBAIOTH MOro
po3yminHs. Tak, €. O. XapuTOHOB BU3HAYA€E MPEICTABHUIITBO SIK MPABOBITHOCUHH, Y
paMKax SIKHX BUHHUKA€ ¥ peali30BYe€TbCs MOBHOBAXEHHSA. Y 3B’A3Ky 3 LIUM BIH
BH3HAuYa€ MPEJACTaBHUIITBO K AISUTBHICTh OAHIET 0cCOOU (MpeacTaBHUKA) Bij IMEHI Ta
B IHTepecax 1HIIOI 0coOu (0co0H, SIKY MPENICTABISAIOTH), IO BiAOYBAE€THCA B paMKax
BU3HAYEHUX MPABOBIIHOCUH MIXK MPEACTABHUKOM 1 0CO00I0, SIKY MPEACTABIAIOTh, Y
CUITy SIKMX FOPUJUYHI MpaBa Ta 000B’SI3KW BUHHUKAIOTH O€3MOCEPETHBO B OCOOU, SIKY
NPEACTaBISAIOTE [5, ¢. 176-177].

HomanoBa [.IO mig npencTaBHULTBOM pPO3yMi€ BUMHEHHS OJHIEID OCOOOI0

(TpencTaBHUKOM) BijJ iIMEHI 1HIIOI OCOOW MPaBOYMHY, 1HIIMX HOPUAAYHUX JiH, 10
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0e3mocepeIHbO CTBOPIOIOTH, 3MIHIOIOTh 1 MPUIUHSIOTH LIUBUIBHI MpaBa Ta 000B’A3KU
B 0CO0H, Ky MPEICTaBISAIOTH [6].

Posrasgatoun nmpeacTaBHUIITBO 3 TOYKU 30pY LUBUIBHO-IIPOIIECYATIBHOTO MIPaBa,
HEOOXITHO 3BEPHYTH yBary Ha PO3YMIHHS TPEACTaBHUIITBA 3 TOYKU 30py B.B.
Komapoga, B.W. TepruiiHikoBa, siki BBaXaroTh, III0 MPOIECyalbHE MPEACTaBHUIITBO—
11e TIPABOBITHOIIEHHS, B CHJIy SKOTO OJIHa 0co0a(MpeCTaBHUK) 3/I1MCHIOE B CYy/l B
MeXax HaJaHMX 1 MOBHOBaXKEHb MpOIECYyalbHl Jii BiJ IMEHI Ta B IHTEpecax 1HIIOl
ocobu (SIKy MpeAcCTaBisi€e) 3 METOI HaJaHHS IOPUIUYHOI JIOMOMOTH IPHU PO3TIIAIL
UBIIPHUX CIpaB Ta 3A1MCHEHHS 3aXHCTy CyO €KTHBHHUX MpaB M IHTEpEcCiB, IIO
OXOpOHSIOTHCA 3akoHOM [7, c¢. 136; 8,c. 73]. M.J. [lIredan BBaxkae, IO
MPEACTABHUIITBO B IMBUIBHOMY IIpoIleCi — 1€ MpoliecyaibHa MisUIbHICTH 0COOU
(mpeacTaBHUKA), CHOPSMOBaHA HAa 3aXHUCT CyO €KTUBHMX TIpaB Ta I1HTEPECIB, WIO
OXOPOHSAIOTHCS 3aKOHOM, 1HINOI OCOOM (SIKy MpPEACTaBISIOTH), ka Oepe y4acThb y
CIIpaBi, a TAKOX CIIPUSHHS CYJly B MOBHOMY M 00’€KTUBHOMY 3’SICYyBaHHI OOCTaBUH
CIIPaBU Ta B YXBaJIEHH1 3aKOHHOTO 1 0OTPYHTOBAHOrO pilieHH [9, c. 148].

3 ornsiy Ha BUKJIAACHI TOUKHU 30Dy, MOKEMO C(OpPMYBATH BIAaCHE PO3YMIHHSA
MPEACTABHUITBA SK IUIATHY / O€30IIaTHY JISUIbHICTh KOHKPETHOI J11€31aTHOI 0cO0U
(mpeacTaBHMKA) BiJ IMEHI Ta B 1IHTEpecax 1HIIOI 0COOH, IO 3MIMCHIOETHCS B MEKax
YITKO BU3HAYEHUX MK HUMH IPABOBITHOIICHB, BHACIIIOK YOT0 IOPUINYHI TIpaBa i
000B'A3KM BUHUKAIOTh 0€3M0CEPEAHBO B OCOOH, AKY MPEACTABISIOTh.

Ha ocHoBi1 BuKI1aieHOT0 MOKHA c(hOpMYITIFOBATH O3HAKU MPEACTABHUIITBA:

- UMBUIBHI TIpaBa Ta OOOB'SI3KM HAJIEKaTh OJHIA 0C001, a 3IIMCHIOIOTHCS
0e3mocepeIHbO HIIOIO;

- TIPEJICTABHUK BYMHSIE TICBHI IOPUAWYHI i1 (BUMHEHHS BUKIIOYHO (DAKTUUHHX
(HE OpUINYHUX) A1 IPEICTABHUIITBOM HE OXOILIIOETHCS );

- MPEJICTaBHUK JIi€ HE BiJ] CBOTO IMEHI, a BiJl IMEHI 1HIIOT 0COOH;

- IPEACTAaBHUK JI1€ BUKJIFOYHO B MEKax Ha/IaHNX HOMY ITOBHOBa)KEHb;

- TIPaBOB1 HACJIJIKM HACTalOTh HE JJIsi MPEACTaBHUKA, a JUIsl OCOOH, SIKY BIH

IIpcacTaBJIi€. }IKHIO YKJ'IaI[eHI/Iﬁ NpCaACTaABHUKOM IIPABOYHMH CIIPUYHHHUB JJIA
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KOHTpareHTa 30MTKU, TO 3000B'SI3aHOI0 CTOPOHOIO Oy/ie HE TPE/ICTABHUK, a Ta 0c00a,
sKa HaJlajla HOMy OBHOBAKEHHS JJIsl BUMHEHHSI 1IbOTO TipaBounHy[10, c. 78].

- TPEACTABHUIITBO MOXJIMBE JIMIIE 10A0 cy0’ekTa mpasa. ToOTO TUM, KOTO
MIPEICTABIISIOTh, MOXE OyTH TiJIbKH 0c00a, sKa BOJOJIE€ X04a O MpaBO3JaTHICTIO. |
SKIIO CTOCOBHO (DI3MYHUX OCi0, 3T1IHO 13 CYYaCHOIO JIOKTPUHOKO IIUBIIBLHOTO IpaBa,
11 YMOBa HE Ma€ MPAaKTUYHOI'O 3HAYEHHS, OCKUIBKU KOKHA 0c00a € MpaBO3JaTHOIO 3
MOMEHTY HapODKCHHSA, TO MIOJO0 MIOPUAUYHHUX Oci0 naHa oOcTaBUHA Biairpae
BUpIIIANIBHY pPOJb, OO0 MPaBO3JATHICTh OCTAaHHBOI MOJKE€ HACTaBaTH JIMILIE 32
HAsSIBHOCTI NEBHUX YMOB, Nepen0adeHux 3aKOHOM, a J0 TOTO X Taka ocoba HE €
cy0’exkTOM mpaBa 1 HE MOXK€ HaOyBaTH MpaB Ta OOOB’S3KIB HI OCOOMCTO, H1 yepe3
npenacraBuuka [11, c. 22]

JIns UUIICHOTO PO3YMIHHS TIPEACTABHUIITBA HEOOXITHUM € OTJIS BHU/IIB
MpeACTaBHUITBA. Tak, MOJOXKEHHS MPO BUAM NPEICTABHUITBA BUKIAJACHO Yy 4.3
ct.237 LUKV, saxa BuU3Ha4ae, M0 MPEJCTABHUIITBO BUHHUKAE HA IIJICTABl JIOTOBOPY,
3aKOHY, aKTy OpraHy IOpUIWYHOT OCOOM Ta 3 1HIIMX IMiJCTaB, BCTAHOBJICHUX aKTaMU
[MBUIBHOTO 3aKOHOJABCTBa. TakUM YWHOM, TMPOMOHYEThCS PO3TISHYTH JBa
HAUTIOIIMPEHIINX BUIN MPEICTABHUAIITBA.

[IpeacTaBHUIITBO 3a JOTOBOPOM— II€ BUJ TMPEJCTABHUIITBA, SKWUH BUHUKAE B
pe3ynbTaTi MpaBOUYMHY MIXK JI1€3TaTHOIO 0Cc00010, fKa aocaria 18 pokiB Ta 0coboro,
SKY TPECTaBISAIOTh. [ 0JJOBHOIO 03HAKOIO TAKOTO BUIY MPEACTABHUIITBA € TE, IO IS
IIbOTO HEOOXIJHO 3aKJIIOYUTH JIOTOBIP Ha TpeAcTaBHUITBO. [lanuii moroBip Oyne
JI0OKa30M HaJaHUX MPEJCTaBHUKOBI TOBHOBAXKCHb.

3ayBa)XKMMO Ha TOMY, IO MPEJICTABHUIITBO 3aCHOBAaHE HA JIOTOBOPI, MOXE
3MIMCHIOBATHCS Ha OCHOBI JIOBipeHOCTI. Biamosimgno 1o 4.1 c1. 244 11KV, Bu3HayeHoO,
0 TIPEACTABHUIITBO, IO IPYHTYETHCS HA JOTOBOPi, MOXE 3IiHCHIOBATHUCS 32
JOBIPEHICTIO.

AKIIEHTYEMOCH Ha TOMY, 1110 BUJAHHS JOBIPEHOCTI SIK HA MPEICTABHUIITBO, TaK
M 1HIIY JISTIbHICTh Ma€ OYTH BUMHEHO Y MUCbMOBIH popMmi. ToOTO muceMoBa opma €
ii 00OB’SI3KOBUM €JICMEHTOM. 3arajJlbHOBU3HAaHUM € HaJaHHA HOTapiaJIbHO

MOCBITYEHOI  JIOBIPEHOCTI. Horapianbhe MOCBITYCHHSI  JOBIPEHOCTI Ha
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MPEJACTABHUIITBO BUMAra€TbCcsi B TOMY pa3i, KOJHM TPAaBOYMHH, HA SKI BHJIaHA
JOBIPEHICTh, BUMAraroTh HOTapiaJIbHO1 (hOPMH.

JloBipeHicTh yKjazeHa 0e3 JoTpUMaHHsA OOOB’S3KOBUX JIsI HEi pPEKBI3WTIB
(micue 1 mara ckJIagaHHs, CTPOK Aii, Mpi3BUIIE, iM s, MO OAaTHKOB1 JOBIPUTENS Ta
JIOBIPEHOI 0COOM, MicClie MPOKMUBAHHS TPEICTaBHUKA Ta 0COOH, SIKY MPECTaBISAIOTh,
a 3a HEOOXIJHOCTI - TOcajay, sIKYy BOHHM OOIMMaroTh, KOJIO IOBHOBAXEHb, ITIJITTUC
JOBIpUTENsI, a JUIs JOBIPEHOCTI, sIKa BUAAETHCA BiJ IMEHI IOPUIWYHOI OcoOU —
IPUKJIAJICHHS TICYaTKHU I1€] FOPUIUIHOT 0COOM) € HEIHCHOIO.

Ha ocHOBI 115010, Ti/1 JOBIPEHICTIO PO3YMI€THCS MUCHbMOBUIN TOKYMEHT, KOTPHIA
BHUJIAETHCSL OJIHIEIO CTOPOHOIO 1HIIINA JIS MPEACTABHUIITBA MEPE] TPETIMU 0cOOaMHu.
JIOBIpEeHICTh HAa BUMHEHHS MIPABOYMHY MPEICTABHUKOM MOXKe OyTH HajaHa 0co0010,
Ky TIPEACTaBISAIOTh (JIOBIpUTENIEM), O€3MOCEPEAHBO TPETiil 0COOI.

JloBIpeHICTh SABJIIE€ COO0I0 OAHOCTOPOHHIO YTrOAy MiX JOBIPUTEIEM Ta 0CO00I0
Ha YH€ 1M’ BUIaHa TOBIpeHICTh. L{i€10 yroao10 BU3HA4YaOTh paBa Ta MOBHOBAXKEHHS
npeacTaBHuka. OcoOIMBICTh JOBIPEHOCTI MOJISITae B TOMY, IO 3roJia MPEeACTaBHUKA
Ha HaJIaHHS HOMY JOBIPEHOCTI HE MOTpeOyeThcs. TakKuM YUHOM, TIPEACTABHUK MOXKE
a00 TUTbKM NPHUUHATH JOBIPEHICTh, a00 BIAMOBUTHUCH BiJ HEl. 3ayBa)KMMO Ha TOMY,
10 3MICT camoi JOBIPEHOCTI BU3HAYAETHCS XapaKTEPOM Ta MEKaMU MPaBO3JaTHOCTI
oco0wu, sika BUJ1aja JI0BIPEHICTb.

OgHuM 3 BaXJIMBHX MOMEHTIB, Y PO3YMIHHI JIOBIPEHOCTI, € T€, IO BOHA
BHJIAETHCSI BUKIIFOYHO JIi€37aTHUMH ocobamu. OHak, 1i MOXKYTh HaJIaTH 1 0OCOOH, Yus
J€3IaTHICTh HE € TIOBHOIO, aJieé B MEXKax TOro 00’eMy mpaB, siKi 11 0COOU MOXKYTh
BUMHATH OCOOHUCTO.

3a 3arajgbHUM PO3YyMIHHSIM, ICHYE TPU BHJM JOBIPEHOCTI: MO-TIEpPIle, 3arajibHa
JIOBIPEHICTh, XapaKTePU3yEThCS TUM, 110 CIIOHYKa€ MpPEACTAaBHUKA A0 3A1MCHEHHS
IOpUIMYHO 3HAYYIIMX M1 BiJ iMeHI JoBiputenss. TakuM YMHOM, IFO JTOBIPEHICTH
MOKHA CXapaKTepU3YyBATH SIK TOBIPEHICTh HA BUNHEHHS IIMPOKOTO KOJa MPaBOYHHIB,
AKI € B 1HTEpecax JMJOBIPUTENS; MO-Apyre, cCHeliajibHa, IO HaAa€ IOPUANYHY
MO>KJIUBICTh JIJI1 BAMHEHHS OJHOPITHUX THUIIIB MPABOYMHIB Ta/abo a iHmmx mii. Llei

BHJI JIOBIPEHOCTI BUJIAETHCS 3aJIs1 BUMHEHHS KOHKPETHOTO BHUIY HOPUANYHUX HiH,
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HAMpuKJaj, TMPEACTABHUIITBO OCOOM B CYy/i;IIO-TPETE, pa3oBa JOBIPEHICTH,
BUSBIIIETHCS. B PA30BOMY BUMHEHH! IOPUAMYHO 3HAUYIIMX [iii, TOOTO 3aKIIOYEHHI
JIOTOBOPY BIH IMEH1 OCOOH.

He nuBnsyuch Ha BUMHEHI MPABOYMHH BiJl IMEHI OCOOH, SIKYy MPEICTaBISIOTH,
caM TMpEeJCTaBHUK HE HaOyBae HIAKHMX CaMOCTIMHMX MpaB Ha MaiHO, 10 Oyio
OTpUMaHEe BIAMOBIIHO JO JOBIPEHOCTI YW B HACTIJOK IPABOYMHIB, BUYMHEHHX
BIJITOBITHO /10 JOBIPEHOCTI.

['oBopsiun mpo CTpPoOK, Ha KUK MOke OyTH BHJaHA JOBIPEHICTb, HEOOX1THO
BKa3aTH, 10 3a 3arajJbHUM IPaBUJIOM JIOBIPEHICTh HE MOXKE MEPEBHUIIYBATH TPHOX
POKIB.

BignosigHo 10 4.1 cT. 248, npeacTaBHUIITBO 3a JOBIPECHICTIO MPUITHMHSAETHCS B
pasi: 3aKIHUYCHHS CTPOKY JIOBIPEHOCTI; CKacCyBaHHsI JIOBIPEHOCTI 0c00010, sKa ii
BHJIaJIa; BIIMOBH MPEJICTABHUKA BiJl BAMHEHHS 1, 1110 OYJIM BU3HAUYCHI JIOBIPEHICTIO;
MPUTTMHEHHS IOPUIUIHOI 0COOM, sSIKa BHUAAJIa JOBIPEHICTH, MPUIIMHEHHS HOPUIUIHOT
ocoOu, SKIM BHUJaHA JOBIPEHICTh; CMEpPTI O0OCOOHM, sSKa BHUJala JOBIPEHICTD,
OTOJIOIIEHHS i MOMEpJIO0, BU3HAHHA 11 HEJl€31aTHOI0 abo Oe3BICTH BIJCYTHBOIO,
oOMeXeHHs 1i IIUBUIbHOI Ji€3MaTHOCTI[4]. A 1010 pa30BOi JIOBIPEHOCTI, TO BOHA
MPUITUHAETHCS, KOJIM 0c00a BUKOHAIA MPAaBOYNH, BU3HAYEHUH B JOBIPEHOCTI.

[TimHiMaroun TEMaTUKy BIAMOBIMAIBHOCTI, 3ayBAKHMO, IO MPEICTaBHUK
BIIMOBIa€e Tiepes; 0coO0r0, sika BHUAla JIOBIPEHICTh, 3a 3aBAaHl il 30UTKH B pasi
HEIOACP)KAaHHS HUM BHMOTH IIPO HEraiiHe TMOBIJOMIJICHHS TOTO, KOTO BIiH
MpeJICTaBIIsA€, MPO TaKy BIJIMOBY, a TaKOX y BHUMAJKaxX, KOJU BIH BIIMOBHUBCS BiJ
BUMHEHHS J1i, K1 Oy BU3HAYEHI1 JOBIPEHICTIO, SKIIO M1 il OYJIU HEBIAKIATHUMHU
ab0 TakMMH, 10 CHOPSAMOBaHI Ha 3amoOiraHHs 3aBAaHHIO 30UTKIB 0CO0l, SIKy BIH
MpEeJCTaBIIsAE, YU 1HIIUM ocobam [12,¢.22].

[IpencTaBHUIITBO 3a 3aKOHOM € OOOB'SI3KOBUM IS IPEACTABHHMKA, OCKIIbKH
BOHO BCTaHOBJIFOETHCST HE3AJICHKHO BiJI BOJI OCOOH, SIKY TPE/ICTABIISIOTh.

Tak, 3rigHo cT. 242 IIKY 10 HBOro BIIHOCSTH: TMPEIACTABHUIITBO OaThbKaMu
(YCHHOBITIOBa4aMH ) SIK 3aKOHHHX TMPEJICTABHUKIB CBOTX MAJIOJIITHIX Ta HEMOBHOJIITHIX

JiTel; MPEeJCTaBHULITBO OMIKYHOM SIK 3aKOHHUM MPEICTABHUKOM MaJIOJIITHBOI 0COOU

158



Topical issues of law: theory and practice Ne 31, 2016

Ta (izuuyHoi 0coOW, BH3HAHOI HEIIE€3IaTHOIO; TPEICTABHUIITBO 3aKOHHUM
MPEJACTABHUKOM Yy BHITAJIKaX, BCTAHOBJICHUX 3aKOHOM. 3ayBaKUMO Ha TOMY, IO U
NepeiiK He € BUYEPITHUM.

[IpencTaBHUIITBO BHHHMKAE B pa3l CHOPIAHEHOCTI, YCHHOBIEHHS (YyAOYEpiHHSA),
OmiKK a0o0 MKJIyBaHHS, 1 MA€ CBOEI0 METOIO HE TIJIbKH 3a0€3MEeUCHHS 1HTEPECIB 0Ci0,
K1 TIOTPEOYIOTh MPEJACTAaBHUIITBA, a M I1HIIMX OCI0, MOB’S3aHUX 3 HUMHU HHU3KOIO
[UBIIPHUX TPaBOBIMHOCHH. Takuil BHJ MpEICTaBHHUIITBA 3aCHOBAHWN HAa OCHOBI
CYCHIJIBHOTO IHTEPECY, 110 BUABISETHCSA B YCYHEHHI HEJOMIKIB J1€3JaTHOCTI TIEBHUX
Kateropiit HaceneHHs. Lle OB’ A3aHO 3 BIACYTHICTIO MOBHOI JA1€3AATHOCTI OCI0, SKHX
MPEACTABISIOTh, M0 BUKJIMKAHO IEBHUMH (DaKTOpaMHu, SIK-OT: HEMOBHOITTSIM,
0co0MBUME TIOTpebdamMu, ab0 Yepe3 MCUXIYHY HEMTOBHOLIIHHICTh OCOOH.

BiaMiHHICTIO ILOTO BUY MTPEJCTABHUIITBA Bij] IPEACTABHUIITBA 3a JIOTOBOPOM €
Te, 10 TependadeHi y 3akoHI HOPMHU BH3HAYalOTh, XTO 1 B AKIA Mipi Oyze
MPEJACTaBHUKOM 0cOoOU. XapaKTepHOIO OCOOJIUBICTIO MPEJACTABHUIITBA 32 3aKOHOM €
T€, 110 B 0COOM, HE3aJIEKHO BiJl 11 BOJII BUHHMKAIOTH MpaBa 1 0OOB’SA3KH IOB’sA3aHI 3
MPEACTAaBHUIITBOM.

3BepTalOUUCh JI0 CY0’€KTHOTO CKJIaay, HEOOXITHO 3ayBaXKUTH, 110 JI0 3aKOHHHUX
MPEACTABHUKIB BITHOCSTHCS: OAaThKH; YCHHOBIIIOBAYi; OIMIKYHH; TMIKJIyBaJbHUKH.
3ayBakMMO, 110 B YaCTHHI IIPABOBOT'O CTAHOBHINA SK 3aKOHHHUX IMPEJICTaBHUKIB IIi
TPy CXOXKI.

baTbku € 3aKOHHUMM TTPEACTAaBHUKAMM CBOiX MAJIOJITHIX, HETIOBHOJIITHIX JITCH.
3aKOHOJAaBCTBO YKpaiHU 3aKPIMMIIO 1€ MOJO0KEHHS B HU3I[I HOPMATUBHUX AKTIB SK B
[uinbHOMY Kojnekci, Tak 1 B CiMmeiiHOMy Kojekci. IIpaBo 0aTbKiB NpeacTaBisATH
CBOIX MAJIOJITHIX Ta HEMOBHONITHIX JITeH TIPYHTYETbCS Ha TakKiid CKIIAIHINA
IOPUJIMYHIN CYKYITHOCTI, SIK HOpMa 3aKOHY 1 mojis (HApOMKEHHS AUTHHU), a IJIs
npeIcTaBHUITBA OaThbka 1O TOTO * MOTPiOHA HASIBHICTh aKTy LHUBUIHHOIO CTaHy
(mwTro0y 3 MaTip’10 TUTHUHU), IPABOYMHY (3asBY PO BU3HAHHS cebe 0aTHbKOM TUTUHU
3a BIACYTHICTIO HUTIOOY 3 MaTip’i0), PIIICHHS CyJIy MpO BU3HAHHS ce0e OaThKOM
JTUTHHA. 3aKOHHUMU TIPEACTAaBHUKAMH MAJIOJITHIX Ta HEIMIOBHOJITHIX JITEH € TaK0X

YCHUHOBIIIOBaY1, KOTP1 32 CBOIM MPABOBUM CTAHOBHIIIEM MPUPIBHIOIOTHCS 10 OATHKIB.
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[xHe TpaBoO Ha HpeICTABHMITBO IPYHTYEThCA HAa HOPMi 3aKOHY Ta PilllEHHi IpO
ycuHOBNeHH:[ 12,¢.13-14].

3ayBa)XUMO Ha TOMY, IO MiJ OaTbKaMH PO3YMIIOTHCS TIIbKU OaThKO W Matu
JTUTUHY, ajie HISK He 1HII Poandi 10 BUCXITHIHN JIiHI, a M1 YCHHOBUTESIMHU - 0COOH,
3apeecTpoBaHi B 3aKOHHOMY MOpsAKy. Tak, y 0aTbKiB €, mo-mieplie, MpaBo Ha 3aXUCT
mpaB Ta 1HTEpECIB JITEH;Mo-Apyre, MpaBoO Ha BUXOBaHHA HiTeil. Bim3Haummo, 110
nepesniyeHi mpaBa € OOOB'I3KOM OaThbKiB SK BITHOCHO CaMHX JiT€H, Tak 1 mepen
CYyCHIJIBCTBOM.  XapaKTEpHOIO  OCOOJMBICTIO  OaThbKIBCTBA BiJi  OMIKYHCTBA,
MiKJTyBaJIBHULITBA € T€, 10 OaThbKU 3000B’s13aH1 YTPUMYBATH CBOIX AITeH 10 HaOYyTTs
HUMH TIOBHOT ITUBUJIBHOI J11€3aTHOCTI.

[{uBLIbHO-TIPAaBOBUM CTAaTyC 3aKOHHMX TMPEJCTABHUKIB, $KI 1IMEHYIOTHCS
OaTbKaMH, MOXE OyTH BTPAu€HUU 3a HASIBHOCTI Xo4a O OJHIET 3 TaKUX OOCTaBHH:
JUTUHA J0CATa IUBUILHOTO MOBHOJITTS, AUTHUHA HAOyJa MOBHOI J1€31aTHOCTI 0
JOCSTHEHHS HEI IIOBHOJITTSA; OaThbKM MM030aBjeHI OaTbKIBCBKMX IIpaB; OaTbKH
oOMekeH1 B 0aTbKIBCbKUX MpaBax; TUTHUHA Bi10paHa B OAThbKIB; IUTHHA YCUHOBJICHA.
[To30aBneHHs Ta OOMEXEHHsS OaThbKIBCHKMX IpaB MOXIIMBE TUIBKH B CYJOBOMY
MOPSAKY, a BiMIOpaHHS NUTHUHU MOKE OYTHU 3/1MICHEHE TIJIbKM OpPraHOM OIIKH Ta
nikinyBanHs. [Ipu 11boMy 6aThbKH HE 3BUIBHSIIOTHCA BiJ] 000B'SI3KY YTPUMaHHS IUTUHU
- I1e BCe. 1110 30epiraeTbcs BiJl iXHbOI'O 0aTbKIBCHKOTO CTaTyCy [2].

Crarrs 41 LIKY Bu3zHawae, 1o HajJ HeAI€34aTHOIO (HI3UYHOIO 0CO00I0
BCTAHOBITIOETHCS OITIKa, a MPABOYMHU BiJl IMEHI Ta B 1l 1IHTEpecax BUMHSIE 11 OMIKYH.
Takum 4ywmHOM, 3Bepraruuch 10 4.2 c1.242 I[KY, onikyH € 3aKOHHUM
MPEJCTABHUKOM MaJIONITHBOI 0cO0M Ta (hi3uyHOT 0cOOM, BU3HAHOI Hemie3aaTHoto. Lle
€ JIOCTaTHBOIO YMOBOIO JUIsi BHHUKHEHHS B OINIKYHa TOBHOBaXEHb 3aKOHHOTO
MpeACTaBHUKA. BaxnMBUM Npu MNpeICTaBHUIITBI BiJ 1IMEHI OMIKyHa € HAasBHICTb
JOKYMEHTa MpO MpPHU3HAYECHHS OMIKYHOM OcoOHu, B IHTepecax $KOi 3A1MCHIOETHCA
MPEACTABHUIITBO.

3a3HaUMMO Ha TOMY, IIIO OIlIKA BCTAHOBIIOETHCS CYAOM Haj MAaJOJIITHIMU
ocobamu, m030aBIeHUMU OAaTbKIBCHKOTO TIKIYBaHHs, Ta (I3UYHUMH OCOOaMHU,

BU3HAHUMU Hejie3gaTHUMU. OMiKyH BUMHSIE TIPABOYMHU BijJ IMEHI Ta B 1HTEpecax
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MiJOMIYHOTO 3 ypaxyBaHHAM OOMEXeHb, BCTaHOBIeHHX cT. 67—72 LKY. Takum
YUHOM, OMIKYH 3IIMCHIOE BCI Ti Aii, SKI MIT OW 3MIHCHUTH OMIKYBaHHM, SKOW OyB
J1€3TaTHUM.

[TimcymMoOByrOUHM BUKIAJEHE, 3ayBAKUMO HA TOMY, IO TPEICTABHUIITBO SIBIISIE
co0010 MPaBOBITHOIICHHS, BIJMIOBIIHO J0 SIKOTO OJ{HA CTOPOHA 3000B’s13aHa 200 Mae
IIPaBO BUMHATH IOPUIUYHO 3HAUYIIII /i1 B IHTepecax 1HIIOI CTOPOHU, IHTEPECH SKOT U
npeactapisie. OCOONMMBICTIO MPEACTABHUIITBA € TE, IO B MPEACTaBHUKA HE BUHUKAE
HISIKMX MpaB Ha MaiiHO, sike 0yJ10 HA0yTE CTOPOHOIO, SIKY MPEICTABISIOTh.

XapaKTepHOIO PHUCOI0 MPEACTABHUIITBA € TE, M0 MPEACTABHUK MOKE BUMHUTHU
JUIIE TiI MPaBOYMHHU, MpPaBO HA BYMHEHHS SAKUX € B 0COOM, 4YMi I1HTEpecH
npeacTaBisitoTbes. OJIHAK, 1€ BIIHOCUTHCS HE 10 BCiX. Tak, omiKyH BOJIO/II€ TIOBHOIO
J€3IaTHICTIO HE JUBIAYUCH HA TE€, IO 0c00a B 1HTEpecax AKOI BiH BUMHSE JIi Mae
HETIOBHY J11€3/1aTHICTb.

[IpeacTaBHUIITBO Ma€ J1Ba OCHOBHUX BUJIU: MO-TIEPIIIE, 32 JIOTOBOPOM; MO-JIPYTe,
32 3aKOHOJIABCTBOM. Tak, XapaKTepHOIO PHCOI0 IMPEACTABHUIITBA 3a JOTOBOPOM €
JOBIPEHICTh, BHUJIaHA Ha 1M’sl TIPEJCTAaBHHMKA, Ha BIJIMIHHY BiJ IPEJCTaBHUIITBA 3a
3aKOHOM, SIKE€ BUHUKA€ BHACIIIOK CIOPITHEHOCTI, YCUHOBIJICHHS (YOUYEPIHHSA), ONIKH
a00 TIKJIyBaHHS.

Ha ocHoBI mpoBegeHoro AochipKeHHS Cc(HOPMOBAHO BJIACHE BU3HAYCHHS
MpEJCTAaBHUIITBA: IUIaTHA / Oe30IIaTHA JISIbHICTh KOHKPETHOI A1€3/1aTHOI 0COOU
(mpeacTaBHUKA) BiJ IMEHI Ta B 1HTEpecax 1HIIOI 0COOH, IO 3MIMCHIOETHCS B MEXKax
YiTKO BU3HAYEHUX MK HUMU MPABOBIIHOIIECHb, HA OCHOBI YOTO HOPUANYHI MpaBa i
000B'S3KM BUHUKAIOTh 0€3M0CEPEAHBO B OCOOH, AKY MPEACTABISAIOTh.

[ToganpmiiMu  AOCTIIPKEHHSIMU € BUBUYEHHS NUTAHHS II0J0 PO3MEXKYBaHHS

OKpPEMHUX BHJIIB IPEACTABHUIITBA, 3 TOYKH 30PY CTPYKTYPHOTO aHATI3Y.
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OBuaroBa-Peabko  A.  A.llpeancraBurelbcTBO B IPAkKIAHCKOM
npaBe:NoHsATHE, BUABI, peanu3anus — Ctarbs.

PackpblTO INOHMMaHUE TNPEICTABUTENBCTBA C TMO3ULUU  TPakIaHCKOIO,
IIPOLECCYANIbHOTO NIpaBa YKpauHbl. PaccMOTpeHBI NpPU3HAKH IPEACTABUTENHCTBA.
YaeneHo BHUMAaHWE BUJAM IIPEACTABUTENIBCTBA: II0 JIOrOBOPY, IO 3aKOHY.
IIpoanann3upoBaHo IPEICTaBUTEIBCTBO 1o JIOTOBOPY  JIOBEPEHHOCTH.
ChopMupoBaHO aBTOPCKOE OIPEEIIEHUE MTPEICTABUTEILCTBA.

KiiroueBbie ci10Ba: INPaBOOTHOLIEHHUS, IPEACTABUTEIBCTBO II0 JOTOBODY,

HOBCPCHHOCTD, IMPCACTABUTCIILCTBO 110 3aKOHY.

Ovchatova Red'ko-AA, representation in hrazhdanskom right: concept,
types, Implementation - Article.

Reveals the understanding of representation from the perspective of civil,
procedural law of Ukraine. Considered signs of representation. Attention is paid to
types of representation: by a treaty by law. Analyzed the power of attorney. Formed
author's definition of representation.

Key words: legal relations of the contract, power of attorney of the law.
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