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The article provides a critical analysis of the implementation of contractual representations, warranties and
indemnities institutions borrowed from the common law system into the Ukrainian legal system. The legal nature
of 'representations', 'warranties' and 'indemnities' in the context of the common law system (Anglo-Saxon legal
system) is examined in detail, and systemic problems of their integration into Ukrainian legislation are identified.
Special attention is paid to the structural shortcomings of placing new legal constructions in the Civil Code of
Ukraine and other laws, their inconsistency with original concepts, as well as the limited scope of their application.

The research demonstrates that the Ukrainian legislator confused pre-contractual representations with
contractual warranties, failed to implement the full warranty framework including the condition/warranty
distinction, and conflated indemnities with liquidated damages. These conceptual errors have resulted in
transplanted institutions that are poorly understood and rarely used in practice. The article proposes concrete
legislative reforms including: repositioning representation provisions to Chapter 16 on Transactions with
rescission remedies,; clarifying warranty provisions as contractual terms in Chapter 52; properly implementing
indemnity as a standalone risk-allocation mechanism, and providing authoritative guidance on the application of
these institutions. The research provides broader lessons about legal transplants and the challenges of borrowing
institutions from different legal traditions.

Keywords: contractual representations, warranties, indemnities, common law system, digital economy, legal
transplants, comparative law.

Problem statement. The globalization of globalization, foreign legal institutions have been

trade relations worldwide requires national legal introduced into domestic legislation, particularly
systems to adapt and harmonize commercial contractual representations, warranties and
regulation mechanisms in accordance with indemnities, which are traditionally inherent to
international standards. This issue is particularly common law countries.

acute in the field of contract law, where The adoption of the Law of Ukraine "On
significant differences traditionally persist Stimulating the Development of the Digital
between the continental legal system and the Economy in Ukraine" dated July 15,2021 [1] was
common law system. As a consequence of such intended to mark a new stage in the development
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of Ukrainian contract law. This law introduced
amendments to the Civil Code of Ukraine,
implementing the institution of contractual
representations (Article 650-1 of the Civil Code
of Ukraine [2]), as well as introducing the
mechanism of warranties and indemnities in
contracts involving Diia City residents.
According to the explanatory note to the
aforementioned law, these innovations were
intended to borrow from the common law system
such institutions as 'representations', 'warranties'
and 'indemnities' [3].

At the same time, it is noteworthy that in the
explanatory note, the legislator made
conceptual error when, in the section on
'warranties', an attempt was made to draw a
parallel with the Ukrainian norm concerning the
transaction execution under the influence of
fraud. the itself
acknowledges that the mentioned norm is an
analogue of 'fraudulent misrepresentations'. It
should be noted here that the reference to
fraudulent misrepresentations in the context of
the section on warranties is logically inconsistent
and indicates the legislator's confusion of
institutions that differ in their legal nature —
'warranties' (contractual concept) and
'representations’ (pre-contractual concept). This
raises the question of how consistent the
legislator is in resolving the problem of
implementing the mentioned institutions.

Literature review. On the other hand,
Ukrainian scholars also often demonstrate
ambiguity in the systematic interpretation of
these institutions. Scholars such as M.M.
Velykanova, O.V. Basai, V.I. Teremetskyi, N.H.
Huts, L.M. Doroshenko, M.S. Fedorko and
others, although they have studied the issue of
implementing these concepts, mainly focused on
descriptive analysis of innovations without
proper critical assessment of their systemic
integration into Ukrainian civil legislation.

In the course of this study, it is also
noteworthy that in practice,

a

Furthermore, legislator

common law
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concepts implemented in Ukrainian legislation
are rarely applied in contracts governed by
Ukrainian law, as evidenced by the insignificant
amount of case law over almost 4 years since
their implementation. This practical neglect
raises  questions  about  whether  the
implementation was done in a way that makes
these institutions accessible and useful for
Ukrainian legal practitioners, or whether the
conceptual inconsistencies discussed above have
rendered them practically unworkable.

Purpose of the Article. The purpose of the
study is a critical analysis of the implementation
of the concepts of contractual representations,
warranties and compensation borrowed from the
common law system into the Ukrainian legal
system, identifying systemic problems of their
integration into Ukrainian legislation and
determining possible ways to improve these legal
mechanisms. The research also aims to update a
comprehensive study of the theoretical
foundations of these common law institutions,
their proper application in the original legal
context, and to clarify the specific challenges that
arise when attempting to transplant them into a
continental legal system.

Presentation of the main material. To
understand the problems of implementation, it is
necessary to clearly distinguish the essence of
several common law institutions that were
borrowed by the Ukrainian legislator. It is known
that each of these institutions has a separate legal
nature, performs different functions and causes
different legal consequences. Errors in proper
understanding and preservation of these
differences became one of the central problems
of Ukrainian implementation.

'Representation' in common law is a
statement of fact relating to the past or present,
made before or during the conclusion of a
contract and inducing the counterparty to enter
into that contract. It is fundamentally important
that 'representation' is not part of the contract, but
only a prerequisite for its conclusion. The
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representation exists in the pre-contractual period
— it is information provided during negotiations
to induce the other party to enter into the contract.
If a representation is found to be false
(‘'misrepresentation'), the consequence may be
rescission of the contract (returning parties to
their pre-contractual position) or compensation
for damages [4].

The common law distinguishes between
different types of misrepresentation based on the
state of mind of the representor. Fraudulent
misrepresentation  occurs  when party
knowingly makes a false statement with the
intention to deceive. Negligent misrepresentation

a

occurs when a party makes a false statement
without reasonable grounds for believing it to be
true. Innocent misrepresentation occurs when a
party makes a false statement but can prove they
had reasonable grounds to believe it was true.
Each type of misrepresentation carries different
remedies and different standards of proof.

'Warranty' in common law is a contractual
term of secondary importance, according to
which one party provides the other party with a
promise that a certain fact regarding the subject
matter of the contract is or will be as stated or
should be. Unlike 'representation’, 'warranty' is an
integral part of the contract itself — it is
incorporated into the contractual bargain between
the parties. Its breach does not give grounds for
rescinding (invalidating) the contract, but only
the right to claim compensation for damages.
This is because warranty is classified as a minor
term of the contract, as distinguished from a
'condition' which is a major term whose breach
does give rise to the right to terminate the contract
[4].

The warranty operates on the principle of
strict liability — the warrantor is liable for breach
of warranty regardless of fault, negligence, or
even knowledge of the falsity of the warranted
statement. When a party gives a warranty, they
are essentially promising that certain facts are
true and agreeing to compensate the other party if
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those facts turn out to be false, regardless of
whether they knew or should have known of the
falsity. This strict liability nature makes
warranties particularly valuable in commercial
transactions where one party has superior
knowledge about certain facts and the other party
wants protection without having to prove fault.

'Indemnity' in common law is a contractual
obligation whereby one party assumes
responsibility to protect the other party from
certain types of losses, costs or liabilities that may
arise upon the occurrence of certain
circumstances. It is critically important to
understand that 'indemnity' functions as a
mechanism for distributing risks between the
parties to a contract, rather than as a sanction or
measure of liability for breach of contractual
obligations. An indemnity operates as a stand-
alone obligation — it can be triggered even if the
main contract is void or voidable, and it operates
independently of whether there has been any
breach of other contractual terms [4].

The indemnity serves a specific risk
allocation function in complex commercial
transactions. Parties use indemnities to allocate
specific, identifiable risks (such as tax liabilities,
environmental liabilities, intellectual property
infringement claims) to one party. The
indemnified party is entitled to pound-for-pound
reimbursement of losses falling within the scope
of the indemnity, without needing to prove breach
of contract and without any duty to mitigate
(reduce) their losses. This makes indemnities
particularly valuable for risks that are difficult to
quantify in advance or that may crystallize long
after the contract is concluded.

Having defined the meaning of these terms,
one should try to understand which of these
institutions the legislator tried to implement in
Ukrainian civil legislation, and whether the
implementation was conceptually coherent. This
analysis requires examining both the text of the
enacted provisions and their placement within the
systematic structure of the Civil Code.
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Analyzing Article 650-1 of the Civil Code
of Ukraine (contractual representations), it
should be noted that the legislator most likely
tried to adapt the concept of 'representation’, since
the article concerns assurances about facts that
are significant, including for the conclusion of a
contract. The reference to facts relevant "for the
conclusion" of the contract suggests a pre-
contractual focus consistent with representations.
However, the article also refers to facts relevant
for "performance or termination" of the contract,
which suggests a broader, more contractual scope
that would be more consistent with warranties.

On the other hand, in Part 2 of Article 650-
1 of the Civil Code of Ukraine, the only
consequence of providing false representations is
compensation for damages, which brings this
institution closer to 'warranty'. There is no
provision for rescission (invalidation) of the
contract, which is the primary remedy for
misrepresentation in common law. This creates a
fundamental inconsistency: if the institution is
meant to be a representation (pre-contractual
statement), why is the remedy limited to damages
rather than rescission? Conversely, if it is meant
to be a warranty (contractual term), why is it
described in terms that suggest pre-contractual
applicability?

Furthermore, if we are talking about the
implementation of 'representation', a structural
question arises regarding the placement of this
norm in Chapter 53 of the Civil Code of Ukraine
"Conclusion, Amendment and Termination of
Contract", rather than in Chapter 16
"Transactions", which contains norms on the
validity of transactions, in particular Article 230
regarding the commission of a transaction under
the influence of fraud [2]. In common law,
'misrepresentation' is fundamentally about the
validity of contract formation — it goes to whether
consent was properly obtained. Therefore, if the
legislator intended to introduce an analogue of
'representation’, it would be logical to place the
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corresponding norm in Chapter 16 dealing with
the validity of juridical acts.

The current placement in Chapter 53
suggests that the legislator viewed this institution
as something that operates after the contract is
validly formed, which would be more consistent
with the nature of warranties. However, this
interpretation conflicts with the language of the
article itself, which refers to assurances relevant
to  contract This  structural
inconsistency reflects a deeper conceptual
confusion about what institution was actually
being implemented.

M. Fedorko rightly notes that the provisions
of Article 650-1 of the Civil Code of Ukraine do
not establish a connection between the legal
consequences of  providing  inaccurate
representations and the invalidation of the

conclusion.

contract, unlike the provisions of Article 230 of
the Civil Code, according to which a transaction
is declared invalid by the court [5, p. 127]. This
observation highlights a paradoxical situation: if
contractual representations are meant to be an
analogue of 'representation', then it is unclear
why the legislator limited the legal consequences
of breach to only compensation for damages,
without providing for the possibility of
invalidating the contract, which is a key feature
of the 'misrepresentation’ institution in common
law.

The paradox deepens when we consider that
Ukrainian law already has a mechanism for
dealing with false pre-contractual statements:
Article 230 of the Civil Code on transactions
concluded under the influence of fraud. If the
legislator wanted to address pre-contractual
misstatements, why create a new institution with
more limited remedies instead of simply
expanding or clarifying the existing fraud
provisions? The only logical answer is that the
legislator was not trying to create a true
representation mechanism, but rather something
hybrid — perhaps attempting to combine elements
of both representations and warranties.
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If the purpose of implementation was to
introduce the concept of 'warranty', then it would
be more appropriate to place the article in
Chapter 52 "Concept and Terms of Contract",
since 'warranty' is primarily a contractual term.
This placement would signal that the institution
operates as part of the agreed contractual bargain,
rather than as a pre-contractual inducement.
However, Ukrainian legislation has not
implemented the distinction between 'condition'
and 'warranty', which is fundamental for the
common law system.

In common law, 'condition' (essential term
of the contract) is of primary importance, and its
breach gives the right to terminate the contract
(treating it as discharged), while 'warranty' is of
secondary importance, and its breach only gives
the right to compensation for damages. This
distinction serves an important function: it allows
parties to signal which terms are so important that
their breach justifies ending the contractual
relationship, versus terms where monetary
compensation is an adequate remedy. Without
implementing this distinction, Ukrainian law
lacks the full toolkit of the common law warranty
concept [6].

In this regard, M. Fedorko makes another
important observation, indicating that the
distinction between representations about
circumstances and obligations allows us to assert
that the body of norms of the law of obligations
should not apply to representations about
circumstances, and therefore its regulation is
actually limited only to Article 650-1 of the Civil
Code of Ukraine [5, p. 128]. This observation is
significant because it suggests that the legislator
may have viewed contractual representations as
standing outside the normal framework of
contractual obligations.

If representations about circumstances are
not subject to the general law of obligations, then
they cannot be true warranties, which are by
definition  contractual  obligations.  This
interpretation supports the view that the legislator
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was attempting to implement something closer to
the pre-contractual representation concept.
However, this creates a different problem: a free-
standing institution that is neither fully part of
contract formation (validity of transactions) nor
fully part of contract performance (obligations)
risks becoming marginalized and rarely used —
which is precisely what appears to have happened
in practice.

Regarding the analysis of the institution of
indemnity, it is necessary to turn to its original
concept in the common law system. As
mentioned above, 'indemnity' is a contractual
obligation whereby one party assumes
responsibility to protect the other party from
certain types of losses, costs or liabilities that may
arise upon the occurrence of certain
circumstances. The key characteristics of
indemnity are: (1) it is a primary obligation, not
dependent on breach of contract; (2) it operates
on strict liability principles; (3) there is no duty
on the indemnified party to mitigate losses; (4) it
can survive even if the main contract is void; and
(5) it typically covers third-party claims or losses
arising from specified events [7].

The fundamental problem of implementing
this institution is that the Ukrainian legislator,
judging by the explanatory note, unsuccessfully
uses the term "compensation", applying it
simultaneously both as an analogue for the
consequences of 'indemnity' and as an analogue
of 'liquidated damages' (pre-assessed damages)
[3]. This conflation of two completely different
institutions a fundamental
misunderstanding of how indemnities function in

reveals

common law.

the these
institutions have entirely different legal natures:
'liquidated damages' is a specific sum that the
parties have agreed in advance as compensation
for breach of contract — it is essentially a pre-
estimate of damages for breach. In contrast,
'indemnity’ is an obligation of one party to protect
the other from losses that may arise in connection

In common law system,
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with certain circumstances, not necessarily
related to any breach of contract. Liquidated
damages presuppose a breach of contract and
serve as an alternative to proving actual damages.
Indemnity does not presuppose any breach — it is
simply a risk allocation mechanism [8§].

The conflation of these concepts
Ukrainian legislation leads to the impossibility of
effectively applying the indemnity concept in its
original understanding. If practitioners and courts
interpret "compensation" provisions as merely a
type of liquidated damages, they will miss the key
features that make indemnities valuable: the

in

ability to cover risks regardless of breach, the
absence of a duty to mitigate, the strict liability
nature, and the independence from the validity of
the main contract. This conceptual confusion may
explain why indemnity-type provisions remain
rare in Ukrainian contract practice.

Furthermore, in Ukrainian legal doctrine,
compensation is also often considered primarily
as a means of protecting violated rights and
actually a separate form of liability. Thus, L.
Doroshenko argues that compensation is a
guarantee of proper performance of the contract,
the most universal means of protecting a party's
rights among other methods provided by law [9,
p. 35]. This understanding, in general, does not
correspond to the essence of 'indemnity'.

The indemnity institution in the common
law system exists not primarily to ensure contract
performance or to remedy breaches of contract,
but rather to provide parties with a mechanism for
better risk control after the contract is concluded.
It is a planning tool, not a remedial tool. Parties
use indemnities to say: "Regardless of who is at
fault, regardless of whether there is a breach, if X
happens, Party A will bear the costs." This
forward-looking, risk-allocation function is
fundamentally different from compensation as a
remedy for breach.

The failure to understand this distinction
means that Ukrainian law lacks a true equivalent
to the common law indemnity. While parties can
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achieve some similar results through carefully
drafted obligation clauses and liability
provisions, they cannot replicate the full
functionality of the common law indemnity,
particularly its independence from breach and its
survival even when the main contract fails. This
limitation is particularly problematic for complex
commercial transactions, such as mergers and
acquisitions, where indemnities play a central
risk-allocation role.

Conclusions and proposals. A critical
analysis of the implementation of common law
institutions into the Ukrainian legal system has
revealed a number of systemic problems that
undermine the effectiveness of these transplanted
institutions. The analysis demonstrates that the
problems are not merely technical or drafting
issues, but reflect deeper conceptual
inconsistencies in how these institutions were
understood and implemented.

To address these problems, the following
measures are proposed:

1. Conceptual differentiation of institutions.
It is necessary to clearly distinguish at the
legislative level between the institutions of
'representation’ and 'warranty', which in common
law have fundamentally different legal natures
and consequences of breach. Currently, Article
650-1 of the Civil Code of Ukraine conflates
these concepts, which leads to legal uncertainty
and, as a consequence, to limited practical
application due to conceptual detachment from
other institutions of Ukrainian civil law.

The legislator should decide whether it
wants to create a pre-contractual representation
mechanism (focused on contract formation and
validity) or a contractual warranty mechanism
(focused on risk allocation in validly formed
contracts), or both as separate institutions. If both
are desired, they should be clearly distinguished
in separate provisions with different placement in
the Code, different triggering conditions, and
different remedies. A representation mechanism
should allow for rescission and should be placed
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in Chapter 16 on Transactions. A warranty
mechanism should focus on damages only and
should be placed in Chapter 52 on Contract
Terms.

2. Systematic placement of norms. At the
same time, it is advisable to review the placement
of norms on contractual representations in the
Civil Code of Ukraine. If the goal is to implement
a representation mechanism, the provisions
should be moved from Chapter 53 to Chapter 16
"Transactions" with explicit provision for the
possibility of invalidating the contract in case of
providing false representations, which will
correspond to the original concept in the common
law system.

Such repositioning would signal that
representations go to the validity of consent and
contract formation, not to post-formation
performance issues. This would also create a
clearer relationship with the existing Article 230
on fraud, allowing for a systematic interpretation
where intentional misrepresentation falls under
Article 230, while other types of
misrepresentation fall under the new provisions.
The remedies should also be aligned: rescission
for gross misrepresentation, with damages as an
alternative or additional remedy depending on the
type and impact of the misrepresentation.

3. Correct implementation of indemnity.
The institution of indemnity should be clearly
separated from 'liquidated damages' (pre-
assessed damages) and implemented as a
mechanism for distributing risks between parties,
rather than as a form of liability or remedy for
breach. This requires legislative provisions that
clearly establish the key features of indemnities:
strict liability, no duty to mitigate, survival
independent of the contract, and
applicability to losses arising from specified
events rather than from breach.

Ideally, the Civil Code should include
provisions that explicitly authorize parties to
allocate specific risks through indemnity clauses
and clarify that such operate

main
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independently of fault, breach, or the validity of
other contractual provisions. This would give
Ukrainian parties the same risk-management
flexibility that common law parties enjoy, which
is particularly important for complex commercial
transactions and for Ukraine's integration into
international commercial markets.

4. Monitoring and iterative improvement.
Given that these institutions are transplants from
a different legal tradition, their integration into
Ukrainian law should be monitored and adjusted
over time based on practical experience. This
requires collecting data on how often these
provisions are used, what problems arise in their
application, and what modifications might
improve their effectiveness. A review mechanism
after 3-5 years of application would be advisable.

Thus, although the implementation of the
institutions of contractual representations,
warranties and indemnities is an important step
towards harmonizing domestic legislation with
international standards and promoting Ukraine's
integration into global commercial markets, its
current state is characterized by conceptual
inconsistencies and systemic shortcomings. To
the effective functioning of these
institutions within the framework of Ukraine's
continental legal system, it is necessary to
introduce knowledge for  further
improvement of legal interpretation. The
experience of this implementation attempt also
provides broader lessons about legal transplants:

ensurc

new

it is not enough to simply borrow terminology or
create provisions inspired by foreign institutions
— successful legal transplants require a deep
understanding of how the foreign institution
functions in its own system, careful consideration
of the interaction with existing domestic
institutions, and educational efforts to help
practitioners and judges understand and properly
apply the new institutions.

The experience of this attempted
implementation also provides broader lessons
about legal transplants. Simply borrowing
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terminology or creating provisions inspired by
foreign institutions is insufficient. Successful
legal transplants require: (1) deep understanding
of how the foreign institution operates in its home
system; (2) careful consideration of how it will
interact with existing domestic institutions; (3)
systematic placement within the domestic code or
statute; (4) clear drafting that maintains the
essential features of the transplanted institution;
and (5) educational efforts to help practitioners
and judges understand and properly apply the
new institution.
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T'ycaxoes ElrL, Illanosanosa O.B.
Representations, warranties ma indemnities y
3aKoHoO0aecmei  YKpainu: cucmemHui HeO0O0liKu

imnaemenmauyii iHCmMumymie cucmemu 3az2aibHo20
npaga — Cmammas.

Cmamms npuceauena 3’acy8ammio npoodremu
peanizayii  3axony Yxpainu «Ilpo cmumymoeanus
PO36UMKY Yuppoeoi ekonomiku 8 Ykpainiy 6 uacmumi
NoN0CEHb 000 VKPAIHCbKO20

00208ipHO20 npasa. Buacaiook kpumuuHozo ananizy

OHOBJIEHHA

imMniemenmayii - IHCMUmMymie

'indemnities’,

'representations’,

'warranties' ma 3ano3u4eHux i3

cucmemMu 3a2aibHO20 NPAsa 6 YKPAIHCbKY Npagogy
cucmemy, ix
npasosoi npupoou.

BU3HAYEHO HeOONIKU  MIYMAYEHHs
Haoano xapaxmepucmuxy ix
npaeosoi npupoou 8 KOHMeKCMi cucmemu 3a2aiIbHO20
npasa  (AH2NOCAKCOHCHKOI  npasosoi  cucmemit).
Cucmemnum Hedonikom ix immezpayii 6 yKpaincoke
3aKOHOOABCMBO  BUBHAYEHO NPOONEeMY HANEIHCHO2O
34CMOCYBAHHS Y NEPEUHHOMY NPABOEOMY KOHMEKCMI
ma 8paxyeants HaACAIOKI8 CReYUMIUHUX GUKIUKIB, WO
BUHUKAIOMb NpU CNpobi Mpancnianmyeamu ix y

KOHmMuUHenmanvHy npasosy cucmemy. Ocobnusa ysaza

114
W

NPUOLIAEMBCL CMPYKMYPHUM HEOQONIKAM PO3MIUYeHHs.
Ho8UX npagosux koncmpykyiu y Huesitbnomy Kooexci
Yipainu ma inmwux 3axomax, ix Hegionogionocmi
OPUSTHATLHUM KOHYENYIAM, a MAKoA*C 0OMeNCeHOCmi
chepu ix 3acmocysanusn. Y eucnogxax 0o cmammi
V3A2aNbHIOIOMbC  pe3yibmamu  HayKogoi  po38ioKu
ma 6KA3YEMbCA 3aX00U NOOONAHHS KOHYENTNY AIbHUX
HenociioosHoCmell 6 PO3YMIHHI ma IMnjiemMeHmayii
IHCmumymie
'indemnities’.

'representations’, 'warranties' ma
Knrwwuosi cnosa: 3anesnenus ujo0o 002060py,
3anesHenHsl,

npasa, yu@poea eKoHoMiKa.

KOMI’I@HCCZLﬂﬂ, cucmema  3a2ajlbHoO20

Aemopcovka 006ioka:

T'ycakoe €szen Izopoeuu — acnipanm 2 Kypcy
cneyianvnocmi 081 "Illpaso”, ¢axyremem npasa,
eymanimapHux i coyianorux Hayx, CXiOHOYKpaiHCbKu
HayionanbHUl yHigepcumem imeni Bonooumupa /lans,
ORCID iD 0009-0004-5771-0609.

Illanosanoea Onvea Bikxmopiena — Ooxmop
OPUOUYHUX HAYK, 3a6i0y6au Kagheopu 20Cno0apchKo-
npasosux ma  CYCHiIbHO-NOMIMUYHUX — OUCYUNTIH,
CxiOHOYKpaiHCLKUNL  HAYIOHATLHULL  YHIGepCUmem
imeni Bonooumupa [lans, ORCID iD 0000-0002-
8813-3849

Cmammas nadivwna 0o pedaxyii 30 nucmonaoda 2025 p.




