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PRINCIPLES OF ADMINISTRATIVE RULE-MAKING ARE IN
UKRAINE AS AREAS OF LEGAL SCIENCE

The article is sanctified to research of the administrative rule-making, as ar-
eas of legal science that comes forward as the objective phenomenon. It is reflect-
ed, administrative rule-making in two values, as an area of legal science and as
industry of legislation and their signs are described. Thus, it is marked that the
administrative rule-making, as an area of legal science examines a legislation and
judicial practice of his application that gives possibility is more deep to get to
know principles of this sphere of public relations.
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Actuality. Becoming and development of public relations in the conditions
of the independent, legal, democratic state is accompanied by continuous devel-
opment and further improvement of administrative processes in the different
spheres of vital functions of civil society. The questions, related to the guard of
rights and freedoms of citizens, that belong to the competense of public organs
activity of that needs a permanent improvement, acquire in this key of the special
weight. Such process is stipulated by the modern necessities of economic, politi-
cal and social life of society.

And administrative rule-making comes forward, as guarantees of judicial
protection of rights, freedoms and legal interests from violations in the field of
public relations that for today are extremely a necessity for physical and legal
persons. For such, research of this subjects from the prism of area of legal sci-
ence, that unites a legislation and judicial practice is expedient and actual in pre-
sent tense.

The aim of the article is determination of main signs of the administrative
rule-making as areas of legal science, establishment of totality of facilities of
influence on the circle of public relations in relation to finding out of his meth-
ods.

Analysis of the last researches. In modern science during realization of
certain steps of legislative and practical character there are quite a bit discussions
concerning finding out of essence of the administrative rule-making. All the time
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scientists carry out researches, and the labours with this subjects were devoted by
such scientists of V. B. Aver’yanov, Yu. P. Bytyak, Yu\V. Dodin, A. Puddle,
S. V.Kivalov, T.O. Kolomiec’, A. T. Kozmyuk and other however, without regard
to considerable fundamental researches of scientists this problem and until now it
remains scantily explored, and thus - and actual

Exposition of basic material. The administrative rule-making forms ho-
mogeneous norms, that forms the separated industry of legislation on adjusting
of public relations. The accumulation of homogeneous legal norms needs their
selection and dissociation industry. Industry the right is totality of the homoge-
neous legal norms sent to adjusting of certain part of public relations.

The administrative rule-making can be considered the new field of judicial
law, sent to realization of norms of administrative law as material. The adminis-
trative rule-making as examines the area of legal science current legislation and
judicial practice of his application, his history and theory, legislation of other
states, that regulates certain legal relationships [1].

Thus, administrative rule-makingy, it follows to examine in two values:

1) administrative rule-making as area of legal science;

2) administrative rule-making as industry of legislation.

The administrative rule-making is totality of the legal norms sent to finding
out of such questions [2]:

- whether circumstances that was ground the requirements of administra-
tive lawsuit and denials against him took place, and what proofs they are con-
firmed;

- whether there are other fact sheets (key-in of term of address to the
court and others like that) that matter and proofs for the decision of business on
their confirmation;

- what legal norm it is required to apply to the debatable legal relationships;

- whether it is required to satisfy lawsuit requirements;

- how to distribute legal expenses between parties;

- whether there are grounds to assume direct execution of resolution of
court;

- whether there are grounds for abolition of measures of security for an
administrative claim.

By the personal touches of the administrative rule-making as industries of
legislation can be defined such [3]:

-it is the form of realization of administrative law as rights material;

- it is sent to adjusting of public relations;

- one of subjects the subject of imperious plenary powers always comes
forward;
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- specific, inherent only method him - non--mandatory with certain fea-
tures;

- his norms are set by Verkhovna Rada of Ukraine that is the supreme body
of legislature;

- it reaches a display both in the laws of Ukraine and in international nor-
matively-legal acts.

The administrative rule-making as includes industry of legislation for itself
[4]:

- generals (task of the administrative rule-making, determinations of con-
cepts, that is used at CAS, legislation about the administrative rule-making, prin-
ciples of the administrative rule-making, position in relation to a legal aid at the
dispatch of businesses in an administrative court);

- organization of the administrative rule-making (administrative jurisdiction
and cognizance of administrative businesses, composition of court, taking, judi-
cial calls and reports, jigging of administrative process, norm in relation to the
participants of administrative process and others like that);

- realization is in a trial (address to the administrative court and opening of
realization on administrative business, preparatory realization, judicial trial of
business and others like that) court;

- revision of court decisions (appellate realization, appeal realization, reali-
zation on exceptional circumstances, realization on new circumstances);

- judicial questions related to implementation of court decisions in admin-
istrative businesses;

- measures of judicial compulsion;

- final and transitional positions [5].

The administrative rule-making has a certain result for the sake of
achievement of that it comes true. To Tom, there was it in connection with the
necessity of realization of protection of rights, freedoms and interests of physical
persons in the field of public - of legal relations from violations from the side of
public and organs of local self-government, their public and official servants,
other subjects authorities at realization by them imperious administrative func-
tions.

A task to the protection of rights, freedoms and interests is predefined by
that the participants of public relations have, as a rule, unequal possibilities. In
fact from one side in the marked legal relationships the subject of imperious ple-
nary powers - public organ comes forward or him public/official servant or other
subject at realization given them by the state of imperious administrative func-
tions, id est, as a rule, from one side it actually the state, and from other is a
physical or legal person rights for that are broken or limited to this subject of
imperious plenary powers [6].
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Thus, on an administrative court a duty actively to assist physical and legal
persons in the protection of their rights, freedoms and interests is fixed, that
reaches a display, in particular, in realization of parts 3, 5 century of 71 CAS.

But, it does not mean that a court in an administrative process carries out
the role of defender of physical or legal persons and preconceived behaves the
same to the subject of imperious plenary powers, what limits to him rights. Par-
ties in an administrative process are provided with equal judicial rights and du-
ties, a court identically assists an and plaintiff, and defendant in providing of
possibility to execute fixed on them a law duties, if there are complications at
implementation of them independently. For example, according to 4. From the
century of 71 CAS a court promotes in realization of duty to give proofs and
necessary proofs, if a person that takes participation in business does not can
independently to give them, will mark to the court reasons in force of that these
proofs can not be given, and also where and which one proofs are or can be.

At consideration of administrative businesses courts must find out neces-
sarily, or, actions or inactivity made (perfect) decision [7]:

- on founding, within the limits of plenary powers and in a method, that en-
visaged by Constitution and laws of Ukraine;

- with the use of plenary powers with an aim with that these plenary powers
are given;

- taking into account all circumstances that matter for a decision-making
(feasance of action);

- taking into account a right for personality on participation in the process
of decision-making;

- during a clever term;

- impartiality;

- honestly;

- reasoning;

- with the observance of principle of equality before a law;

- with the observance of necessary balance between any unfavorable con-
sequences for rights, freedoms, interests of person and aims to the achievement
of that this decision is sent.

The criteria of division of right on industries are an object and method of
the legal adjusting. The article of the administrative rule-making are relations
that arise up as a result of address to the administrative court with an administra-
tive lawsuit for the decision of spores [8]:

- physical or legal persons with the subject of imperious plenary powers in
relation to the appeal of his decisions (normatively-legal acts or legal acts of in-
dividual action), actions or inactivity;
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- concerning the acceptance of citizens on public service, her passing, lib-
eration from public service;

- between the subjects of imperious plenary powers concerning realization
of their competense in the field of a management, including the delegated plena-
ry powers, and also disputes that arise up concerning a conclusion and imple-
mentation of administrative agreements;

- after the appeal of subject of imperious plenary powers in the cases set by
alaw;

- in relation to the legal relationships related to the electoral process or pro-
cess of referendum.

For such, the article of the administrative rule-making are relations that
arise up in connection with violation of publicly-individual right for a subject.
And that is why a right for the administrative rule-making as judicial right is sent
exactly to providing of clear application of norms of material right to the con-
crete vital situations thus, to do impossible an origin here of actual and legal er-
rors [2].

By means of totality of methods and facilities of outpouring on the circle of
public relations certain the article of the legal adjusting, that show a soba the
method of the administrative rule-making.

The methods of the administrative rule-making are [1]:

- non-mandatory;

- method of autonomy and equality of parties.

The feature of non-mandatory method of the administrative rule-making is
that he is combination of method characteristic for a public law, with a method,
that is used for adjusting of relations that arise up in a private right.

An imperative method is the method of imperious binding overs, that, usu-

ally, contains prohibitions of feasance of certain actions. The imperativeness of
method of the administrative rule-making consists in that administrative court, in
addition, that operates in limits and in a method, certain CAS, the observance of
requirements of CAS provides also by all persons that participate in business [4].

A non-mandatory method gives possibility of choice of variants of behavior
to the subjects, however within the limits of law. The non-mandatoryness of
method finds the display in that parties of administrative process have equal ju-
dicial rights that be under an obligation honestly to use, and duties that must
steadily to execute.

At the same time the non-mandatoryness of method of the administrative
rule-making has the certain feature, related to public character of relations that is
regulated by the administrative rule-making. The marked feature consists in that
without regard to equality of judicial rights and duties of parties, however certain
inequality takes place them judicial position, that g is envisaged. 2 century of 71

228



Topical issues of law: theory and practice N\e 32, 2016

CAS, according to that a duty in relation to finishing telling of legitimacy of the
decision, action or inactivity depends upon a defendant, if he denies against an
administrative lawsuit [6].

Under the method of autonomy and equality identical judicial position be-
fore each other of plaintiff and defendant and their equality understand before a
law and court. Each of parties is independent in the choice of the behavior and
marketability of given by the judicial law of rights her and realization of the du-
ties fixed on her [7].

Conclusions. Thus from the above-mentioned seen, that the administrative
rule-making consists of homogeneous legal norms, that is sent to adjusting of
certain part of public relations, that form the certain area of legal science, that
has the object, aim, task and methodology, that represent nature of material and
judicial norms that is correlated inter se as maintenance and form, judicial norms
are the form of realization of norms of material right. The administrative rule-
making can be defined by the new area of legal science, that regulates public
relations that are substantial for the protection of the broken rights for legal and
natural persons from the side of the state.
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I'peuana C. IIpuHuunu agMiHiCTPAaTHBHOIO CY0YHHCTBA B YKpaiHi ik ramxysi
NPaBOBOI HAYKH.

CraTTd IpUCBSYEHA OOCHIHKCHHIO aAMIHICTPAaTUBHOIO CYAOYMHCTBA, SK Tairysi
IOPUIMYHOI HAyKH, IO BUCTYyNae 00’ €KTHBHUM SIBUIEM. BHCBITIEHO, agMiHICTpaTuBHE
CYAOUYHMHCTBO y JIBOX 3HAYEHHSX, K Taly3b IOPUIMYHOI HAYKH 1 K Taly3b 3aKOHOJABCTBA
Ta 0XapaKTepH30BaHO IX o3Haku. [Ipy 11boMy, 3a3HaUCHO, IO aJMiHICTPATHBHE CYJOYHNHC-
TBO, SIK TaJTy3b IOPUANYHOI HAYKH PO3TIIAIAE 3aKOHOMABCTBO 1 CYZOBY IPAKTHKY HOTO 3a-
CTOCYBaHHs, [0 HAJa€ MOXJIMBICTh OUIBIN MOTIMOJICHO Mi3HATH 3acaau i€l chepu myd-
JIYHUX BIJIHOCHH.

Knrwuoei cnosa: anminicTpaTHBHE CyIOYMHCTBO, IOPHINYHA HAYKa, 3aKOHOAABCTBO,
myOJTiYHI BITHOCHHH, TPaBOBI HOPMH, aIMiHICTPaTHBHUI NPOLIEC, IMIIEPaTHBHUN METOI.

I'peyana C. [IpuHOMOBI ATMHUHHCTPATHBHOIO CYIONMPOU3BOACTBA B YKpanmHe
KaK 0TPacju NPaBOBOW HAYKH.

CraThsl TOCBSILICHA HCCICAOBAHUIO AJMUHUCTPATHBHOTO CYIOIPOHM3BOJCTBA, KaK
OTpaciy FOPUANYECKOH HayKu, KOTOPOE BBICTYNAECT OOBEKTUBHBIM siBieHHEM. OCBEIICHO,
aJIMHHHCTPAaTUBHOE CYIONPOU3BOJCTBO B JBYX 3HAUCHUSX, KaK OTPACib IOPUINYECKON
HayKH ¥ KaK OTpacib 3aKOHOJATEeNIbCTBA U OXapaKTEpU30BaHBI UX mpusHaku. [Ipu sToMm,
OTMEYaeTcsi, YTO aJMUHHUCTPATHBHOE CYIONPOU3BOJCTBO, KaK OTPACIb IOPUIHMYECKON
HayKM paccMaTpuBaeT 3aKOHOJATENICTBO M CYy/AEOHYIO NMPAaKTHKY €ro MpUMEHEHHs, JaeT
BO3MOYKHOCTB 00Jiee yriTyOJIEHHO IMO3HATh OCHOBBI 3TOU CQephl MyOIMIHBIX OTHOLICHHUH.

Knroueevle cnoea: aiMUHHCTPAaTHBHOE CYIONPOHM3BOJCTBO, IOpHAMYECKAs Hayka,
3aKOHOJIATEIbCTBO, ITyONMYHbIE OTHOLICHMS, IPABOBBIC HOPMBI, aJAMHHHUCTPATHUBHBIH
TpoLece, UMIEPATUBHBIA METOI.

Grechana S.1. Principles of the administrative rule-making are in Ukraine, as
areas of legal science.

The article is sanctified to research of the administrative rule-making, as areas of
legal science that comes forward as the objective phenomenon. It is reflected, administra-
tive rule-making in two values, as an area of legal science and as industry of legislation
and their signs are described. Thus, it is marked that the administrative rule-making, as an
area of legal science examines a legislation and judicial practice of his application that
gives possibility is deeper to get to know principles of this sphere of public relations.

Orientation of our country on the construction of the legal, democratic state and in-
cluding to European Community envisage the presence of effective of mechanism protec-
tion of rights and freedoms of man, one of elements of that there is the effective and re-
sponsible system of judicial defense of physical and legal persons from violations of their
rights and legal interests from the side of organs of state administration in the field of
public relations.

The administrative rule-making forms a homogeneous norm, that forms the separat-
ed industry of legislation on adjusting of public relations.

The accumulation of homogeneous legal norms needs their selection and dissocia-
tion industry. Industry the right is totality of the homogeneous legal norms sent to adjust-
ing of certain part of public relations.
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The administrative rule-making can be considered the new field of judicial law, sent
to realization of norms of administrative law as material.

The problem of place of the administrative rule-making in legal science closely
constrained with the problem of differentiation of maintenance of the administrative rule-
making and contiguous with him concepts to that belong : «administrative justice», «ad-
ministrative process» and «administrative jurisdiction».

The administrative rule-making as examines the area of legal science current legis-
lation and judicial practice of his application, his history and theory, legislation of other
states, that regulates certain legal relationships.

For such, the administrative rule-making is folded by relations that arise up in con-
nection with violation of publicly-individual right for a subject. And the administrative
rule-making as judicial right is sent exactly to providing of clear application of norms of
material right to the concrete vital situations thus, to do impossible an origin here of actual
and legal errors.

Keywords: administrative rule-making, legal science, legislation, public relations,
legal norms, administrative process, imperative method.
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